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Where to Begin?
• Water is… [life]…[power]…[money]…[opportunity]…[prosperity]?
• Washington’s water resources are finite
- Climate change has affected and will affect these resources
- Resource demands increase as our population increases

• We have duties as resource custodians

- A safe and secure water supply is a civil right
- Water is essential to our ecosystems: water supply disruption = ecosystem disruption (and
can lead to extinctions)
- The “tragedy of the commons” can and does occur
- Future generations should inherit an improved, not a diminished, world

We need a means for managing our increasingly scarce water resources.
This must be science-based, transparent, and effective.
The role of government is to provide a fair and transparent science-based
process for water resource allocation and management.
Does ESSB 6091 support these goals?

What will we Cover?
• Background: Water in Washington

- Basic water resource terms and concepts
- Treaties, laws, regulations, and controversies

• Instream flows: Foster Decision
• Exempt wells: Hirst Decision
• Our New Legislation: ESSB 6091!
•
•
•
•
•

Details (and more details…)
Instream flow requirements
Exempt wells
Good News (?)
Unresolved Dilemmas

• Closing thoughts

DISCLAIMER: This presentation is informational and is NOT
intended as legal advice. This presentation represents my
personal thoughts and does not represent the official position
of the 46th District Democrats.

Some Common Terms
“Surface water” is water that is visible at ground surface: lakes, ponds, rivers, streams,
springs, seeps, the oceans.
“Groundwater” is water that collects or flows beneath the earth’s surface, filling porous
spaces in soil, sediment, and porous rocks, as well as fractures in hard rock. Groundwater
can occur in an “aquifer”, which is a geologic unit capable of storing and transmitting
groundwater, and yielding groundwater economically to wells.
“Hydraulic Continuity” refers to groundwater and surface water being a single continuous
system: groundwater withdrawals affect surface water flows or levels, or surface water
withdrawals affect groundwater levels, or both.
“Instream Flow” refers to the amount of water actually flowing in a stream or river;
Ecology has set minimum instream flow requirements for some rivers and streams
“Water Resource Inventory Area” (WRIA) is a geographic unit that includes at least one
basin or watershed; Washington State has been subdivided into 62 WRIAs that are the
fundamental surface water and groundwater management units.

We have
62 WRIAs
WRIAs were first defined in
1976. WRIA boundaries are
based on topography and
correspond to surface water
drainages (which do not
necessarily correspond to
aquifers).
This shows instream flow rule
status as of November 2016,
immediately after the Hirst
decision was announced.
Note that instream flow rules
can be, and are, sometimes
defined for only a portion of a
WRIA.

The Water Cycle!
Groundwater
Surface Water

According to Ecology, more than 60%
of Washington residents get their
drinking water from groundwater.
Groundwater is also used for
irrigation, agriculture, and industry.

Graphic illustration courtesy of the Washington Department of Ecology
https://ecology.wa.gov/Water-Shorelines/Water-quality/Groundwater/Groundwater-resources/Groundwater-diagram

What is a Well?
Manufactured
Screen and
Filter Pack

A well is a device that is constructed to
allow easy access to groundwater from
the ground surface.

Open Casing
with or without
perforations

Dry or damp soil

The Water Table

Aquifer

Completed well with security casing

Treaties and
Laws and
Regulations!

Among the rights reserved to the Tribes
are the absolute rights to fish at their
“usual and accustomed fishing grounds
and stations”.
Courts have determined that:
• In reserving land for tribes under
these treaties the Federal Government
also reserved the water necessary to
fulfill the purposes of the reservations
• For the treaties to be meaningful, fish
must exist at usual and accustomed
fishing grounds and stations.
• Federal and State governments have a
duty to protect salmon habitat.
• Minimum “instream flows” are
therefore required to sustain certain
fisheries under these treaties.

The regulation of water in
Washington was effectively
initiated by Federal Treaties.
Eight treaties were signed in
Washington. The first was the
Treaty of Medicine Creek:
December 26, 1854
Under these treaties, sovereign
Native American nations granted
the US government and its
citizens certain privileges while
retaining to their own nations
specific rights.

“A treaty is not a grant of rights to the Indians, but a grant of rights from them”
United States v. Winans, (1905)

Where
do the
Eight
Treaties
Apply?
This map provides a
sense of the area
across which treaty
rights extend under
the eight treaties.
DISCLAIMER: this
map was developed
by WDFW and
therefore
does not necessarily
represent the
boundaries as
understood by the
Tribes.

A Ridiculously Small Snippet of Washington Water Law!
1854 - 1856: The eight Treaties were signed
1917: First State surface water law or “Water Code” [NOTE: by 1905 the Yakima River had been over-appropriated]
1945: First State groundwater regulation
1971: Water Resources Act (implements watershed-based management)
1980’s: First instream flow regulations (depleted flows had already been apparent for years)
Our Water Code states that our water resources belong collectively to the public; therefore, water cannot be owned
by any one person or group. The State may grant a person or group a right to put water to beneficial use (note the
assumption that water serves no purpose until a human puts it to “beneficial use”). For example, the City of Seattle
has the right to use water from the Chester Morse Reservoir, irrigators have the right to use their surface water or
groundwater, the Yakama Tribe has the right to use surface water from the Yakima River. Every drop of water you use
has been provided to you by someone having the right to do so.
Water rights are enforced using a “first-in-time, first-in-right” principle with the eight Treaties having primacy.
Sidebar:
We manage the distribution and use of our increasingly scarce water resources using our laws and regulations.
Laws are political, and our water laws reflect the arrogance, biases, and racism of their eras.
Laws and regulations are written and enforced by humans, who may bring biases and frailties.
Laws and regulations can be internally contradictory, and can mandate impossible results.
Tribes have had to repeatedly sue our State and Federal governments to enforce their treaty rights.
Environmental groups have had to routinely sue the Federal and State governments to enforce our laws.

Finite + Competing + Competing + Increasing = Ongoing
Visions
Demand Controversy
Interests
Resources
Bearing in mind that the Treaties are Federal agreements!

Relative Importance of:
•
•
•
•
•
•
•
•

Municipal water supplies
Private water supplies
Ecosystems (e.g., fish and wildlife)
Hydropower generation
Flood Control
Agriculture
Transportation
Recreation

How Do We Balance:

Roles and Rights of:

Tribes
Federal government
State Legislature
State Executive and Administrators
(e.g., Ecology, WDFW)
• County (and other municipal)
governments
• Private citizens
•
•
•
•

• Environmental Integrity and “Economic Opportunity”
• Existing Rights and Future Development
• Public Interest and Private Interest

Exempt Wells
Our groundwater regulations have, from the start, exempted certain wells from permit requirements:
• A single home or groups of homes (5,000 gallon per day [gpd] limit; note that 100 gpd/person is a reasonable
consumption rate for planning purposes)
• A non-commercial lawn or garden one-half acre in size or less (unlimited use!)
• Industrial purposes, including agriculture (5,000 gpd limit)
• Stock watering (unlimited use! Even for a new 30,000-head herd of cattle!)
Feature?
• People can pursue their dreams with legal access to enough water to support a household and garden
• Wells are the only source of water in rural areas where extending municipal water supply piping is impractical
• Tens of thousands already exist (few of these have certified water rights)
Bug?
• Tens of thousands exist, more are being installed each day
• Production rates (gpd) are not monitored or reported
• In many cases we don’t know where these wells are
• Exempt wells already impact or threaten to impact instream flows and senior water rights
Is this a fair and transparent science-based process for water resource allocation and management?

Hirst!

Since the 1960s: Development in rural areas has been routinely impacted by limited water supplies
Our State Supreme Court decided “Hirst” October 6, 2016:
Whatcom County (WRIA 1: Nooksack) failed to comply with the GMA when
permitting a development that relied upon Ecology’s “Nooksack rule” (the
presumption that adequate supplies are available for exempt wells except in
expressly closed areas) without first proving that adequate supplies in fact existed.
State-wide implications:
• Counties cannot simply rely upon Ecology and instead must independently prove
that an “exempt” well will not affect senior (including instream) rights
• Building permits cannot be approved unless a water supply is demonstrated
• Counties had neither the in-house expertise to follow through nor the funds to
hire outside consultants
• In some Counties, this decision effectively stopped construction and occupancy
of new homes that relied upon “exempt” wells

Photo by Charles Biles / Skagit Valley Herald

June 2017: Capital Budget negotiations fail when Republican legislators withheld their votes over proposed “Hirst fix”
legislation (SB 5239; a bill which was significantly worse than ESSB 6091)
January 2018: ESSB 6091 passed the Senate (35-14) and house (66-30 with 2 excused), and was signed by the Governor
effective 1/19/18; the capital budget was passed on that same day.

How have Exempt Well Regulations Changed?

Hirst Decision:
Uniform rules for exempt
wells which applied
state-wide (Note:
equivalent rules were
already being enforced in
some areas)
ESSB 6091:
Complex new approach:
• Section 202 and 203:
Complicated process
coupled with huge
exempt well loophole
• For 52% of state:
municipalities MUST
accept a well report
as evidence of water
availability
• Effectively reverses
Hirst everywhere that
Hirst applied

ESSB 6091
Details

Does ESSB 6091 Reverse Hirst
in WRIAs Regulated under Section 202 and Section 203?
• Both Section 202 and 203 explicitly state that they apply
only to new domestic use and do not restrict other uses
- Section 202 limits domestic use to 3,000 gpd
- Section 203 limits domestic use to 950 gpd
• Industrial use remains at 5,000 gpd
• Irrigation of a lawn or non-commercial garden, a half-acre
or less in size, remains unrestricted
• Stock watering remains unrestricted
The domestic use limits are an “annual average use”, and
the wells remain unmetered.
Most households use about 100 gpd per person, so these
are generous limits.

When asked “What would prevent me from installing one well for domestic use and another for lawn and garden irrigation?” the
response was “Ecology is directing the Counties that domestic use is interpreted as including outdoor use”. However:
• Administrative agencies cannot read legislation in ways that were not originally intended
• Our state Supreme Court has held that there are no limits on stock watering or on watering a of a lawn or non-commercial garden
that is a half-acre or less in size (Easterday decision, 2011)

Is this a fair and transparent science-based process for water resource allocation and management?

Foster!
Ecology approved a water right permit for the City of Yelm to support “future growth”; this was appealed by Foster. Ecology conditioned the
permit on a mitigation package which included mitigating impairment during the spring and fall with habitat improvements (“out-of-kind
mitigation”), and based their decision to issue the permit on a clause in the Water Resources Act of 1971 which states:
Perennial rivers and streams of the state shall be retained with base flows necessary to provide for preservation of wildlife, fish, scenic, aesthetic and other
environmental values, and navigational values. Lakes and ponds shall be retained substantially in their natural condition. Withdrawals of water which would
conflict therewith shall be authorized only in those situations where it is clear that overriding considerations of the public interest will be served.
(emphasis added)

In 2015, the Supreme Court overturned the permit, stating “the prior appropriation doctrine does not permit even de minimus impairments
of senior water rights” and “the OCPI exception is not an end-run around the appropriation process or the prior appropriation doctrine”. The
decision focused on the term “withdrawal” implying a short-term use, and “appropriation” implying a long-term use.
The Foster decision means:
• Ecology cannot use OCPI to justify permanent allocations of water.
• No impairment of instream flows are permissible, regardless of magnitude or ecological impact.
• Ecology cannot use out-of-kind mitigation, such as habitat improvements, to address impairment of instream flows.
Ecology’s position is: “This decision eliminates the use of OCPI as a balancing tool for any permanent appropriation of water. Also, by
emphasizing that mitigation must be strictly in-kind, in-time, and in-place, the ruling limits our ability to approve change applications that do
not perfectly match the season and place of use. As the water community is increasingly looking to water banks as a solution to shortages,
this inflexible impairment standard makes finding water banking solutions significantly more difficult.”

Can the OCPI exception support a fair and transparent science-based process for water resource allocation and management?

Where These New
Rules Apply?
Hirst did not affect exempt well
regulations for watersheds shown
in gray or yellow: these already
required confirmation that
exempt wells would not impact
senior rights or instream flows.
The watersheds shown in pink,
red, and green had instream flow
requirements but did not yet
explicitly regulate exempt wells:
these are the focus of ESSB 6091.
Watersheds shown in white have
no instream flow rules; exempt
wells were regulated under Hirst
but are now unregulated. These
watersheds are more than 52% of
our land area.
Section 202 (2019)
Section 202 (2021)
Section 203
Section 101(b)
Section 101(e)
Section 101(f)

Some Consequences of ESSB 6091
• Ecology is reinstated as the lead agency responsible for defining the
availability of and adequate water supply AND the potential for County or
municipal governments to serve that function is eliminated
• For about ¾ of the State exempt wells are explicitly permitted to impair
minimum flows and senior rights; for the Section 202 and Section 203
areas committees must develop plans to mitigate these intentional
impairments
• Five pilot projects apparently designed to implement mitigation measures
that may not fully address minimum flow impairment are explicitly
established
• The legislature did NOT replace “withdraw” with “appropriate” or
otherwise clarify Ecology’s ability to base decisions on “overriding
considerations of the public interest”
Is this a fair and transparent science-based process for water resource allocation and management?
Is this consistent with our Treaties? Or with the prior appropriation (“first in time, first in right”) doctrine?

Good news! (and other news)
• A capital budget was passed

• Constituents with existing exempt wells are thoroughly relieved that
their wells have been grandparented
• Most constituents had already built houses assuming they could rely
on an exempt well water supply can now do so
• Constituents who had held off buying property or building homes can
move forward knowing that exempt wells can be used
• $20,000,000 in bond capacity for “projects to achieve the goals of this
act” was actually included in the current capital budget (Section 3027)
• 5 pilot projects will likely be initiated under “relaxed Foster rules”;
these will allow an evaluation of whether out-of-time and out-of-kind
mitigation measures can succeed
• A “joint legislative task force on water resource mitigation is
established to evaluate alternatives to Foster decision rules” and will
work through the end of their terms (December 2019); this task force
may recommend additional revisions to the RCW.
• Tribes get a “seat at the table” (without veto power)

Unresolved Dilemmas
• The amount of water available in each watershed remains finite and water use by “exempt” wells matters
• ESSB 6091:
- Proposes planning only for WRIAs where instream flows are already pressured
- Assumes that exempt well impacts can be mitigated in WRIAs where instream flows are already pressured
- Effectively reverses Hirst (in all areas where Hirst actually applied) without resolving the underlying issues
- Ignores the Skagit-Samish WRIAs (and some local residents are apoplectic)
• For more than 50% of the state there is still no plan for:
- Regulating exempt wells in any way
- Performing any additional watershed characterization or planning, defining minimum instream flows or safe yields
from aquifers, or planning for mitigation (such as water banks)
• Significant legislative issues remain untouched:
- What does “Overriding Considerations of the Public Interest” mean, and when would it ever apply?
- Exempt wells made sense in 1945 - do they still?
- Why are unlimited stock watering and unlimited watering of lawns and gardens (< ½ acre in size) still permitted?
- How do we create and manage water banks (including west-side water banks)?
- Can we encourage conservation by changing how we charge for water?
• “First in Time – First in Right” is an anthropocentric colonial philosophy. Is a philosophy that legally enshrine the rights of
early European settlers morally sound? Would any other approach be as or more fair or equitable? If our Water Code does
not recognize the fundamental need to support and preserve ecosystems is it scientifically deficient?

Some Thoughts about Politics….
Republicans:
• Held the budget hostage and won
• Delivered on their pledge to
reverse Hirst as a condition of
passing the budget (and can claim
that the Democrats folded)
• Will claim credit for grandparenting existing exempt wells
• Will claim credit for resuming
home construction in rural areas
• Will claim this demonstrates their
ability to deliver for building
associations, developers, the real
estate industry, construction
trades, and others
• Will attribute the $500 permit fees
to the Democrats

Democrats:
• Passed the capital budget early in the
session, allowing them to address other
legislation
• Will pass a lot of other good legislation
during this short session
• Demonstrated that they can actually
govern when they hold both houses and
the governors office
• Will claim credit for funding improved
planning and mitigation in critical WRIAs
• Will argue that this bill provides a
framework for testing innovative out-ofkind, out-of-time mitigation measures
• Will insist that this bill doesn’t overturn
Hirst and therefore they didn’t just fold

The duration of politician’s or manager’s career is short relative to the length
of time over which the consequences of their decisions become manifest.

Are We on a Good Path?
• Water is life
• Washington’s water resources are finite and we have reached their
limits across half of the state:

- Climate change has affected and will continue to affect these resources
- Resource demands keep increasing
- Water supply disruption is increasingly common, even in urban areas
- Ecosystem disruption is occurring and some species, (including certain salmon
runs and the Southern Puget Sound orca), are already facing extinction
- The “tragedy of the commons” is occurring
- Under current policies, our grandchildren will inherit a diminished world

• ESSB 6091 “kicks the can down the road”.
How do we develop a fair and transparent science-based process for water resource allocation and management?

What’s Next?
Water resource management = crisis management

• Detailed water resource evaluations are normally undertaken only after water resources are
obviously over-appropriated
• Few evaluations have quantified water resources; these are mostly in eastern Washington and
rarely evaluate complete WRIAs
• Where detailed evaluations were made they generally showed that available water resources
were already over-appropriated or nearly so
• Impossible feats cannot be performed just because a law or regulation assumes they are possible

Major Unresolved Technical Issues Include:

Quantifying our water resources (and locating all wells and diversions!)
Monitoring our resources to define baselines and normal variations
Defining minimum flow instream requirements throughout the state
Defining hydraulic continuity (where relevant)
Determining where (and whether) out-of-kind, out-of-time mitigation is a
responsible management tool
• Addressing the extensive water rights application backlog
•
•
•
•
•

Where to End?
Some thoughts in closing:
• Water is a finite resource. Water is a civil right. Water is life. Water management is a moral issue.
• Our water resources belong collectively to the public. Our water resources have not been quantified and are not
being effectively managed- instead, we veer from crisis to crisis.
• Our Courts keep telling us that exempt wells matter, and that minimum instream flows must be met. Our collective
response is to reject these findings.
• The absence of water cannot just be “mitigated”; therefore, it will not be possible to mitigate “not enough water”.
• Most of the impacts rejecting limits on exempt wells and embracing of the panacea of mitigation will not become
apparent for a decade or more.
• Both the Democrats and Republicans want to assure their constituents it’s fine to build more homes and use more
water and achieve their dreams. No one enjoys delivering bad news. No one wants to tell constituents that they own
undevelopable property, or that the limits we face are real and implacable, or that their dream was always an
illusion.
We need a means for managing our increasingly scarce water resources.
This must be science-based, transparent, and effective.
The role of government is to provide a fair and transparent science-based
process for water resource allocation and management.
ESSB 6091 is not fair, or transparent, or science-based.
We should and must demand more from our representatives.

